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CARLSON, JUSTICE, FOR THE COURT:

1.  Intoday sgpped, thisCourtisrequested to determinetheauthority of the Secretary of State under

the Public Trug Tiddands Act to findly goprove or disgpprove a proposed leese of this State' s public

tiddands. TheMissssppi Gaming Commisson hed previoudy conditiondly gpproved the Stefor gaming,

but the Secretary of State disapproved the proposed lease. The property owners chalenged that



disgpprova by filing aPetition for Dedaratory Action and Mandatory Injunction in the Chancery Court of
the Firg Judicad Didtrict of Harrison County. Thechancdlor denied the petition and the sulbbsequent Motion
to Reconsder, For aNew Trid, or Entry of Judgment asaMatter of Law. For thefollowing ressons this
Court &firmsthe decison of the chancdlor.

FACTSAND PROCEEDINGSIN THE
AGENCIESAND CHANCERY COURT

2. Two corporate attities, Columbia Land Devdopment, LLC (“Caumbia LLC") and Columbia
Marketplace, LTD (“CdumbialL TD")* collectively own approximately four hundred acresof red property
fronting the Bay of S. Louisinthe Frs Judidid Didrict of Harrison County, Missssppi. The property is
leasad to Columbia Golf Resort & Casino Corporation (“ColumbiaGR& C”) for purposes of deveoping
aresort, induding agolf course, hotdl, and gaming vesd.

13.  Thepropertyislocated on thetip of apeninsulawhich isbordered by the Wolf River to the north,
the Bayou Portage to the south, and the Bay of St. Louisto thewes. The peninsulalies north of the City
of Pass Chrigtian and south of the community of DeLide Spedficdly, thelocation of the proposad casno
gaming ves isin the waters of the Bay of Bayou Portage a the northeestern end of the Henderson
Avenue (Portage) bridge. The waters upon which the casno vessd would St are dso commonly referred
toas"Bay of Portage’ or “Bayou Portage” Thetiddandswherethe proposad casno gaming vessd would
be located carry a*commercd” designetion under the Coadd Wetlands Use Flan. Although the vessd

location, being in an unincorporated areg, carries no munidpd zoning designation, the land immediatdy

1The appellants are Columbia Land Development, LL C, ColumbiaMarketplace, LTD, and Columbia
Golf Resort & Casino Corporation. They will quite often throughout this opinion be referred to collectively
as smply “Columbia.”



south of the Steis zoned commerdd by the City of Pass Chrigian. Permitshave previoudy been granted
by the Missssppi Department of Marine Resources and the United States Army Corps of Engineersfor
the condruction of amarinaon the Ste

. OnMarch 22, 1996, Coumbia LLC filed an “Application for Standard Lease of Public Trust
Tiddands’ with the Secretary of State for the purpose of condruction of amarinaand agaming vess.
The Secrdtary of State acknowledged recaipt of the gpplication, which was practicaly identicd to that
submitted by the previous owner. The Secretary of State hed issued a permiit to the previous owner for
amarinaon the gte, however, that project was never completed. The previous owner hed indicated thet
the marinawould be congtructed on Bayou Portage, but Columbid s gpplication indicated the Stewas on
the Bay of S. Louis Noting the discrepancy, the Secretary of State required aruling from the Mississippi
Gaming Commission that the Stewas on the Bay of St Louis and not on ariver or bayou leeding into the
Bay.

%.  Cdumbia GR&C filed an goplication with the Missssppi Gaming Commisson for alicense to
conduct gaming. The Gaming Commission conducted a prdiminary Ste assessment and hdd a public
hearing to determine the sLitability of the Ste. The Gaming Commission unenimoudy voted to grant Ste
goprovd, and there was no chdlenge to the Gaming Commisson’s action.

6.  Despite the goprovd from the Gaming Commission, by letter dated September 18, 1996, the
Secretary of State denied the lease and sated thet the site did not satisfy the geographical requirements of
the Mississippi Gaming Control Act of 1990, Miss. Code Ann. 88 75-76-1 et seq. (Rev. 2000). That

sare leter natified Columbia LLC thet if a marina were built on the Ste rather than a casno gaming



devdopment, the lease gpplication would be processed.  Severd medtings were hdd between
representatives of the corporate entities and officds from the Secretary of Staie's Office, induding
Secretary of Sate Eric Clak, inan effort to “work it out” but tono avail.  The Columbiaentities contend
that they were informed the main reason for denid of the lease gpplication was Dr. Clak’s persond
conviction againg gaming. However, Dr. Clark tetified a the hearing before the chancdlor (and the
chancdlor so found), thet there were additiond reasons for the denid other then the location, induding:
(2) the rurd/resdentid nature of the areq, its remoteness effecting [dc] the vigility of a
cadno, the lack of infragtructure, and its incompatibility with a casno; (2) the added
impairment of the pallution in Bay . Louis (3) negative environmentd effect on the
tiddands and uplands due to casno development; the rdeively pristine nature of the Ste
and surroundings, and (5) the codts to the community in taxes and infragtructure cods
Additiondly, the Secretary of State sated thet there was no casino operator/deve oper
withaufficent finendd resources committed to the project and theeffects of afailed casno
were harmful to the environment.
(footnotes omitted).
7. Cdumbia LLC filed a Ptition for Dedaratory Judgment and Mandatory Injunction in the Frst
Judicid Didrict of Harrison County Chancery Court on January 17, 1997. The Secretary of State filed
aMoation to Digmiss on the grounds of lack of subject matter jurisdiction and falure to Sate adam upon
which rdief may be granted. The Secretary of State€’ s motion was denied.  After discovery, a Renewed
Mationto Dismiss, or in the dternative, for Judgment on the Pleadingswasfiled by the Secretary of State
onMay 21, 1999. That motion was adso denied.
18.  Atrid washdd before Chancdlor ThomasW. Ted on November 8, 2001, and by Order entered
on November 14, 2001, the chancdlor denied the requested rdief and dismissad the petition for

dedaaory and injunctive rdief. The Mation to Recongder, For aNew Trid, or for Entry of Judgment
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asaMaiter of Law wasfiled on November 26, 2001. However, Chancdlor Ted |eft office on February
21, 2002, and an Order of Recusa was subsequently signed by dl four chancdlors of the Eighth Chancery
Court Didrictand entered on May 20, 2002. Thus, by Order of this Court, Honorable Denise S. Owens
was gppointed as Specid Judge. A hearing was held before Chancdlor Owens on October 16, 2002 and,
by Order dated November 20, 2002, the previoudy filed motion for reconsderation was denied.
Columbia has thus perfected this gpped.

9.  This Court has accepted an amid curiae brief filed by Imperid Pdace of Missssppi, Inc. and
Treasure Bay Corp. Thesefriendsof the Court areMississppi corporationsholding littord rightsand State
tiddands leases in Harrison County and are engaged in the business of dockside gaming.

ISSUESASPRESENTED BY THE PARTIES

110.  Initshrief, Cdumbiagaestheissuesasfollows Whether the State of Missssippi isthetrustee of
the public trugt tiddands and the Secretary of Stateisonly thetrustee of thefund generated by theland held
intrust; whether the Secretary of State when negatiaing alease of tiddands property has veto power over
other date agencies who have been granted authority by the Legidature to evduae and make
determinations regarding the legdlity and suitability of proposed uses of tiddands property; whether the
Secretary of Sate abused his discretion in refusing to negotiate a tiddands lease with Columbia efter the
decison of the Missssppi Gaming Commission thet the planned Ste was legd and sitable for gaming
resort purposes, and, whether Miss. Code Ann. § 29-1-107(2) (Rev. 2000) of the Tiddands Act, as
congtrued by thechancdlor, isunconditutiondly vagueand vidates Columbid sfourteenth amendment right

of due process.



11. Ontheother hand, in hisbrief beforethis Court, the Secretary of Sate datestheissuesasfollows
Whether the Missssippi legidature, in the Tiddands Act, delegated to the Secretary of State the role of
menagement of the tiddands as atrustee, as hdld by this Court in Wiesenber g;2 whether the Secretary
of State has been ddegated broad discretion to manage the public trugt tidd ands, whether the Secretary
of State abused hisdiscretionin dedining to enter into atiddandsleesewith Columbiafor useof public trust
tiddandsfor casno gaming; whether the Sare dediss effect of Wiesenber g precludes consderation of
the issue of the congtitutiondity of the Tiddands Act; and, whether the chancdlor correctly held that
Columbigs littord rights were Smply nontexdusive privileges entitling the upland owner with accessto,
and limited use of, the adjacent public trust tiddands
112.  Andly, Imperid Pdace and Treesure Bay, asamid curiae, present severd questionsto this Court
for congderaion: (1) Who is the trusee of the public trugt tiddands? (2) What type of trud is the
Tiddands Trus? (3) What are littord rights?
113.  With dl of thishaving been said, we determine thet the crudid issue before us may be dated and
discussed asfollows

WHETHER THE SECRETARY OF STATEHASTHE FINAL

DECISION-MAKING AUTHORITY CONCERNING A

PROPOSED PUBLIC TRUST TIDELANDSLEASE.

STANDARD OF REVIEW

114.  Inreviewing an opinion issued after atrid on the merits hed before a chancdlor, this Court's

dandard of review iswdl established. The findings of the chancdlor will not be overturned by this Court

2Secretary of State v. Wiesenberg, 633 So.2d 983, 987-89 (Miss. 1994).
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unless they are manifestly wrong, not supported by subgtantid credible evidence, or an erroneous legd
gandard was gpplied. Vaughn v. Vaughn, 798 So.2d 431, 433 (1 9) (Miss. 2001); Tucker v.
Prisock, 791 So.2d 190, 192 (110) (Miss. 2001). For questionsof law, ade novo sandard of review
isgpplied. Id.
ANALYSS

l. Public Tidelands Trust
115. At theheart of this caseisthe question of who has authority to act asthetrustee of the public trust
tiddands. Columbia and the amid assart that the respongihility fdls upon the Legidature and is non-
delegable. The Secretary of State assertsthat heisthe trustee for dl publiclandsin Missssippi, induding
the public trust tiddands, under Miss. Code Ann. § 7-11-11 (Rev. 2002) and 88 29-1-1 et seq. (Rev.
2000). We agree with the Secretary of State,
116. Thetitleto the public trugt tiddandswas vested in this State a the inception of statehood and such
tileis hdd in trust by the State of Mississppi for the benfit of the public. Miss Code. Ann. § 29-15-5
(Rev. 2000). ThisCourt haslong recognized thet thetiddandsareapart of the publictrust. State ex rel.
Ricev. Stewart, 184 Miss. 202, 184 So. 44 (1938); Rouse v. Saucier’ sHeirs, 166 Miss. 704, 146
0. 291 (1933). For athorough review of the establishment and higory of the Public Tiddands Trug, see
Secretary of State v. Wiesenberg, 633 So.2d 983, 987-89 (Miss. 1994).
17.  Thepublictrugt tiddandsare unique and ever changing with the b and flow of thetide. Thetrust
encompassss this unique corpus which is to be protected for the use and possesson of the generd public

and the upland owners. The public trust tiddands are characterized as follows



Tiddands and submerged lands are held by the date in trust for use of dl the people, and
are 0 hdd inthair character asthebedsand shoresof the seaand itstidally affected arms
and tributaries for the purposes defined by common law and datutory law. Littord and
riparian property owners have common law and datutory rights under the Coadtd
Wetlands Protection Law which extend into the waters and beyond the low tide ling, and
the gate's respongbilities as trustee extends to such owners as well as to the other
members of the public.

Miss Code Ann. § 29-15-5 (Rev. 2000). The terms “riparian” and “littora” are occasondly used
interchangesbly; however, thereis a diginction between the two:
"Ripaian” isdefined as

Bdonging or rdating to the bank of ariver or stream; of or on the bank.
Land lying beyond the naturd watershed of asreamisnat "riparian.”

The term is Sometimes usad as reding to the shore of the sea or other
tidd water, or of alake or other congderable body of water not having
the character of awatercourse. But thisisnot accurate. The proper word
to be employed in such connectionsis"littord.”

Black's Law Dictionary 1327 (6th ed.1990)(emphasis added). “Littord rights' are those
"[r]ights concerning properties abutting an oceen, seaor lakerather than ariver or Sreem
(riparian). Littord rights are usudly concerned with the use and enjoyment of the shore™
Wattsv. Lawrence, 703 S0.2d 236, 238 (Miss1997) (quoting Black'sLaw Dictionary
934).
Stewart v. Hoover, 815 So.2d 1157, 1163 (1119) (Miss 2002). Inthe boundary line dispute case of
Cinque Bambini Partnership v. State, 491 So.2d 508 (Miss. 1986), this Court noted a distinction
of property rights. “while the landsbe ow tidewaters may not be dienated except for high public purposes
and generdly only with the consant of the legidature, lands below navigable freshweters are susoeptible

of whally privateownership.” Id. & 517 & n. 5.



118.  “Littord rights, though, are not property rights per s they are merdly licenses or privileges”
Watts v. Lawrence, 703 S0.2d 236, 238 (Miss. 1997) (citing Miss. State Highway Comm'n v.
Gilich, 609 So0.2d 367, 375 (Miss. 1992)). In Watts, adjaining land owner brought it chdlenging his
neighbor’s right to condruct a boathouse. The congtruction was gpproved by the Bureau of Marine
Resources. We conduded that: “ Owners of land whose property abut the water at the high watermark
are etitled to enjoy thar littora rights However, these rights are administered through the agency o
desgnated by satute. That agency'sprocedures and requirements must be followed.” 703 So.2d at 239.
119.  The public palicy of the State of Missssppi regarding thet trust has been Sated by the Legidaure
asthe:

[p]reservation of the netural sate of the public trust tiddands and their ecosystems and to
prevent the despoliation and destruction of them, except where a Spedific dternation of
goadfic public trugt tiddands would serve a higher public interest in compliance with the
public purposes of the public trust in which such tiddands are held.

Miss. Code Ann. 8 29-15-3 (Rev. 2000). These public purposes have been found to indude:

navigation and trangportation, Rouse v. Saucier’ sHeirs, 166 Miss. 704, 146 So. 291
(1933); Martin v. O’ Brien, 34 Miss. 21 (1857); commerce, Rouse v. Saucier’s
Heirs, 166 Miss. 704, 146 So. 291 (1933); fishing,Stateex rel . Ricev. Stewart, 184
Miss 202, 231, 184 So. 44, 50 (1938); bathing, svimming and other recreetiond
adtivities Treuting v. Bridge and Park Commission of City of Biloxi, 199 So.2d
627, 632-33 (Miss. 1967); development of minerd resources, Treuting v. Bridgeand
Park Commission of City of Biloxi, 199 S0.2d 627, 633 (Miss. 1967); environmenta
protection and preservation, Miss. Code. Ann. Secs. 49-27-3 and -5(a) (Supp. 1985);
the enhancement of aguatic, avarian and marinelife, seaagricultureand doubt others. See
Marksv. Whitney, 6 Cal.3d 251, 491 P.2d 374, 98 Cd.Rptr. 790 (1971). Sufficeit
to say that the purposes of the trust have evolved with the needs and sengtivities of the
people-and the capacity of trust properties through proper sewardship to serve those
needs.



Cinque Bambini P'ship v. State, 491 So.2d a 513. The rules of the Secretary of State reflect the
sare public purposes. See Rules of Secretary of Satefor the Adminidration, Control, and Leesing of
Public Trug Tiddands, Rules 1(B) & 4(B)(1) & (2).
720. Clealy, thelittord property & issuein the case sub judice is subject to the public tiddands trust
and theassodated rulesand regulaions. The State of Missssppi isthetrustee of the public trugt tiddands
“The State, astrustee, may not divest itsdlf of itsduties However, the Sate, by datute, may vest in athers
the authority to do actswhich thetrustee cannot practicably beexpected to perform.” Wiesenberg, 633
So0.2d a 997 (ating Turneyv. Marion County Bd. of Educ., 481 So.2d 770, 777 (Miss. 1985)).
The Legidature has donejudt that.
The Secretary of State shdll have charge of the swamp and the overflowed lands and
indemnity lands in lieu thereof, the internd improvement lands, the lands farfated to the
date for nonpayment of taxes after the time dlowed by law for redemption shdl have
expired, and of dl ather public lands beonging to or under the contral of the date. The
regulaion, sde and digpostion of dl such lands shdl be mede through the secretary of
dates office.

The sscretary of date shdl Sgn dl conveyances and leases of any and dl date-owned
lands and shdl record samein abook kept in his office for such purposes

Miss. Code Ann. § 7-11-11 (Rev. 2002).

f21. This Court has found that: “The Secretary of State is a condtitutionaly created office and is
datutorily responsblefor thepublictrust lands” Wiesenberg, 633 So.2d at 997. InWiesenberg, we
hdd that the ddegation of the management of the tiddands to the Secretary of State was condtitutiond.
Thus, notwithstanding Columbia s contentions to the contrary, the Secretary of State is not merdy an

adminigrator. The Secretary of State, subject to gpprova by the Governor, hasbeen granted vialegidetive
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enactment the discretion to enter into leasesinvolving the public tideland property. Miss Code Ann. 829
1-107(2) (Rev. 2000) Sates:

The Secretary of State, with the gpprovd of the Governor, may rent or lease surface

lands, tiddands or submerged lands owned or contralled by the State of Missssppi lying

in or adjacent to Missssppi Sound or Gulf of Mexico or Sreams emptying therain, for a

period not exceeding forty (40) yearsfor rent payable to the Sate annudly. The lessee

under such agreement may condruct such necessary items from marking channds,

docking, wharfing, mooring or flegting vessdswhich shdl bein ad of navigation and not

obgtructions thereto.
(emphasisadded). This Satute unequivocdly afordsthe Secretary of State the discretion to enter into a
lease of the public tiddands.
122. Fortheforegoing reasons, the Secretary of State hasthe respongibility of preserving the public trust
tiddands for the people of the State of Missssppi.

Il. The Secretary of State’'sRole
123. Columbia contends that once the Mississppi Gaming Commisson goproved the Ste for gaming,
the Secretary of State waas required to enter into alease of the public trust tiddands We disagree. When
the landowner saeks to condruct a gaming vessd, there are saverd agendies which have ardle in the
gpprova process, and alandowner is required to obtain the requisite permits or goprovas from eech
agency or office. Hrd of al, alandowner isrequired to obtain alease of the public trugt tiddands adjacent
to his littord property. To do o, the landowner must obtain the gpprovd of the Secretary (with the
goprova of the Governor). The remaning prerequistes for goprova of the establisment of a gaming

vesHd arenot a issuein today’ s goped and, therefore, will not be discussad.
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24. Thecrudd issue before us today is whether the Secretary of State musst gpprove alease of the
public tiddands upon the gpprova by the ather sate agencieswhich have been granted legidtive authority
to evauate and make determinations regarding the legdity and suitahility of proposed uses of the public
tiddands. Althoughthe Secretary of State hasacknowledged that the Missi ssppi Gaming Commission has
the exdudve jurisdiction in determining the legdity of the Ste for gaming purposes pursuant to the gaming
regulaions®, the answer to the question a hand does not depend on any decision by the Gaming
Commisson.  The chancdlor correctly found that “Missssppi legidaion dlows the sucoess of any
proposed gaming Steto be dependent on the gpprovd of numerous ate departmentsand agencies. Each
effectivdly hasaveto power.”
125. Thechancdlor further reasoned that “[m]ogt of the agencies have limited socopes of inquiry (such
as [Commission on Marine Resources) and [Department of Environmental Quiity]); however, bath the
MGC and the Secretary of State have broader scopes” Indeed, the role of the Secretary of Sateistheat
of atrustee.

Theruleis"tha trustees are bound in the management of dl the matters of the trust to act

in good faith and employ such vigilance, sagacity, diligence and prudence as in generd

prudent [persong of discretion and intdligencein like mattersemploy in ther own fairs

Thelaw does nat hold atrustee, acting in accord with such rule, respongble for errors of

judgment.” "All that eguity requiresfrom trusteesiscommon skill, common prudence, and
common caution.” [Footnotes omitted]

3“The Mississippi Gaming Control Act has vested the Commission with the authority “to determine
the locations of casinoswhich wishto build inthe Gulf Coast area.” Miss. Casino OperatorsAss n v. Miss.
Gaming Comm’n, 654 So.2d 892, 894 (Miss. 1995) (citing Miss. Code Ann. 8 75-76-7).
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Turney, 481 So.2d a 777-78 (citing Bogert, Law of Trugts, 8 93 (5th ed.1973); see d o, Scott, Scott
onTruds, 8 174 (3rd ed. 1967)). Although Turney involved sxteenth section lands, the same duty
gopliesto the public trugt tiddands. Thus, this Court findsthet it isthe Secretary of State' s condtitutiond
duty to exerdsediscretioninamanner condgent withthepublic policy assaedinthe TiddandsAct, Miss
Code Ann. § 29-15-3 (Rev. 2000).
[11.  The Secretary’ s Decision to Deny the Tidelands L ease

126. Cdumbia argues that by denying the lease, the Secretary of State usurped the authority of the
Missssppi Gaming Commisson's determination thet the gte was legdly suitable for a casno. The
Secretary of State restates the question before this Court as to whether the Secretary of State was
obligated to lease the tiddands to Columbia Smply because the Missssppi Gaming Commission hed
granted prdiminary Ste goprovd. As previoudy discussad, the proper questioniswhether the Secretary
of State mugt enter into alease with Columbia. As likewise previoudy discussed, the Secretary of State
has been given by datute consderable discretion in determining whether to enter into alease of the public
trus tiddands. 27. Thereisno dautory or conditutiona provison or common law pronouncement
directing the Secretary of State to condder any pedific ariteriain meking a determingaion as to whether
to lease the public trust tiddands. The only guidance provided by the Legidatureisfound in Miss Code
Am. § 29-1-107(2) (Rev. 2000) which amply providesthat the Secretary of Statemay leeseor rent the
tiddands with the gpprova of the Governor. However, Miss. Code Ann. 8 29-15-3 (1) (Rev. 2000)
Sates

It isdeclared to be the public palicy of this gate to favor the presarvation of the naturd
date of the public trust tiddands and their ecosystems and to prevent the despoliaionand
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destructionof them, except wherespecific dteration of pecific publictrust tiddandswould

save ahigher public interest in compliance with the public purposes of the public trust in

which such tiddands are held.
Absnt a higher public interest, the naturd Sate of the public trugt tiddands is paramount. Any direction
asto pedific factors which the Secretary of State should congder in determining whether to enter into a
public trugt tiddands lease mugt come from the Legidaure, not this Court.
128. Cdumbia argued before the trid court, as they do before this Court, thet the sole bags for the
denid was Sated in the letter of Septemnber 18, 1996, from Margaret Anne Bretz, Senior Attorney of the
Secretary of State' s Office, which sated inter diathat: “In [the Secretary of Stat€' g judgment, this Ste
does nat conform with legidative intent and isnot on the Bay of S. Louis, but on atributary thereto” and
that any “ post-hoc dlegaions’ should bedisocounted. Thechancdlor foundthat “ [ ucharulingwould deny
the redity of the actud process the various atorneys had discussons Columbia principd John C. Hllis
J., and Secretary Clark had a persond meeting in Jackson to address the various concerns of the
Saoretary of Saein denying aleese” The chancdlor's order found thet the Secretary of State testified
to the fallowing additiond reasons for the denid of the leese:

(2) the rurd/residentid nature of the areg, its remoteness effecting [d¢] the viability of a

cadno, the lack of infragtructure, and its incompatibility with a casno; (2) the added

impairment of the pollution in Bay S. Louis, (3) negative environmentd effect on the

tiddands and uplands due to casno devdopment; the rdaivedy prisine nature of the Ste

and surroundings, and (5) the codts to the community in taxes and infragtructure cods

Additiondly, the Secretary of State stated that there was no casino operator/deve oper

withaufficent finendd resources committed to the project and theeffects of afailed casno

were harmful to the environment.

(footnotes omitted).
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129. Cdumbia has placed the Secretary of State's concerns into three categories: environmentd,
economica, and oppogtion from condituents. Columbia assartsthat each of these reasons for denid of
the public trugt tiddands lease fdl within the purview of the various agendies which have been given
dautory authority to make these determinations. However, as dready dated, the Secretary’s role as
trustee is much broader in scope than that of these various agendies regarding the public trust tiddands
Asdaedin Turney.

Theruleis"that trugtees are bound in the management of dl the matters of thetrust to act
in good faith and employ such vigilance, sagadity, diligence and prudence as in generd
prudent [persong of discretion and intdligencein like mattersemploy inthar own efars
The law does not hold atrustee, acting in accord with such rule, responsble for errors of
judgment.” "All thet equity requiresfrom trusteesis common skill, common prudence, and
common caution.”

Turney, 481 So.2d a 777-78 (footnotes omitted).
130.  Agan, thequestioniswhether the Secretary of Statemust leasetheland to Columbia Theansver
isno. 1nsum, the chancdlor found:
basad on the totdity of what this Court heard, the Secretary’ s actions were not arbitrary
(“not done according to reason or judgment”) or capricious (“alack of understanding or
adigregard for surrounding facts and sattled contralling principles’). Thisdedsonwasa
judgment cdll, adiscretionary act, adecison based on the Secretary’ sundersanding of his
trusteeship.
This Court agress. Columbiahasfailed to show thet the decision of the chancdlor ismanifestly wrong, not
supported by subgantiad credible evidence, or that an erroneous legd Sandard was gpplied.
IV.  TheConstitutionality of the Public Trust Tidelands Act
131. Thequedtion of the conditutiondity of the Public Trust Tiddands Act wasfirg rased by Columbia
in thar Mation to Recongder, For aNew Trid or for Entry of Judgment For the Plaintiffs asa Matter of
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Law. Asthe beds for this chalenge, Columbia dleges that the Satute is uncongtitutionaly vague. In
rdiance of ther argument, Columbia references 1 39 of the chancdlor’s order, which Sates

Catanly, Columbia should be upsst. There are no st rulesto follow. A dtizen isleft
without a dear indication of the process, of the requirements, and of how to proceed.
There is no procedure for an internd hearing and no dear avenue of apped.
Unfortunatdly, this is the bare-bones sysem st forth by the legidation. Certain, the
Secretary of State could establish ruleswhich would dleviate these problems, but nothing
requires him to do so.

132. Cdumbiaarguesthat Miss Code Ann. § 29-1-107(2) (Rev. 2000) is uncondtitutiona becauseit
isvague and that an ordinary person of common intdligence upon reeding the Satute cannot undersand
what actionsare permissble. The sandard for determining whether agatuteisconditutiond or notiswell-
edtablished:

"Legdaive ats ae .. dosked with a presumption of conditutiondity, and
uncondtitutiondity must gppear beyond reasonabledoubt.” E state of Smiley, 530 So.2d
18, 21-22 (Miss.1988) (citing Miss. Power Co. v. Goudy, 459 So.2d 257, 263
(Miss1984)). A datutes vdidity is presumed:

We adhere here to the rule that one who assails a legidative enactment
must overcome the strong presumption of validity and such assallant must
prove his condugons afirmatively, and dearly esablish it beyond a
reasonable doubt. All doubts must be resolved in favor of vaidity of a
daute. If possble, acourt should congtrue satutes 0 asto render them
conditutiond rather than uncongtitutiond if the stetute under attack does
not dearly and goparently conflict with organic law dter fird resolving dl
doubtsin favor of vaidity.
Loden v. Miss. Pub. Serv. Comm'n, 279 So.2d 636, 640 (Miss.1973) (citations
omitted).

Mauldin v. Branch, 2003 WL 22966144, *5 (1 21) (Miss. 2003).
133. ThisCourt has previoudy addressad the conditutiondity of the Tiddands Act with regard to the

discretion delegated to the Secretary of State to draw boundary lines: We hdd that:
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The mere fact that the discretion granted the Secretary of State could be interpreted in

different lights, does not automatically render it vague See United Statesv. Dunkel,

900 F.2d 105, 108 (7th Cir.1990). The procedure established by thetidedlandslegidation

has a reasonable relation to the governmentd purpose of establishing the boundary of

public trust lands and as such is not vegue.
Wiesenberg, 633 S0.2da 996. TheTiddandsAct doesnot guaranteealeasefor gaming. Only where,
in the discretion of the Secretary of State, with gpprova from the Governar, it is determined thet the
granting of aleasewould sarve ahigher purpose than to preserve the naturd sate of thetiddands, may the
littord landowner be granted alease. Merdy because the discretion may beinterpreted in different lights
does not automaticaly render it vague. See Wiesenberg, 633 So.2d a 996. Asinthis case, a party
disstidfied with the Secretary of State s decison may seek judicid review.

CONCLUSION

134. ThisCourt recognizesthe duties of the State to preserve and protect the public trust tiddandsand
the State s ddegation of that authority to the Secretary of State. Infulfilling hisduties and responghilities,
the Secretary of State must balance the interests of the public with therightsand privileges of the adjacent
littord landowners. Our Legidaure has wisdy granted authority and responghilities of certain issues
rdating directly to the tiddands, particularly those rdaing to the gaming indudry, to various agendies.
However, the Secretary of State' s decison to grant alease of the public trugt tiddands is a separate and
independent decison from those agendies.
135. We find that the Secretary of Stat€'s decison to deny alease of the public trust tidelands to

Coumbia was mede within the discretion granted to him by the MisSssppi Legidaure. We dfirm the
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chancdlor’ sjudgment denying Columbid s Petition for Dedaratory Action and Mandatory Injunction. We
a0 redfirm the condtitutiondity of the Public Trugt Tiddands Act.
36. AFFIRMED.

PITTMAN, C.J., SMITH AND WALLER, P.JJ., COBB AND DICKINSON, JJ.,

CONCUR. EASLEY,J.,DISSENTSWITHOUT SEPARATEWRITTEN OPINION. DIAZ
AND GRAVES, JJ., NOT PARTICIPATING.
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